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STATEMENT COF THE | SSUES

The issues in this case are: (1) whether various statenents
regarding the Florida Public Service Comm ssion's (PSC s)
financial audit procedures and practices--including statenents in
the PSC Audit Manual, in various Standard Operating Procedures
(SOP's), inthe PSC s Audit Services Request (ASR) form and the
PSC s formletter notifying utilities of an inpending audit--are
invalid unpromul gated rules; and (2) whether Florida
Adm ni strative Code Rule 25-30.145 is an invalid rule.

PRELI M NARY STATEMENT

On May 23, 1997, Aloha Uilities, Inc. (Al oha) and the
Fl ori da Waterworks Association (FWA) filed a Petition for
Adm ni strative Determ nation of Invalidity of Agency Non-Rul e
Policies and Existing Rules. An Amended Petition for
Adm ni strative Determnation of Invalidity of Agency Non-Rul e
Policies and Existing Rules was filed on May 30, 1997.

The case initially was schedul ed for final hearing on
June 24, 1997, but the parties stipulated to waive the 30-day
statutory deadline for scheduling final hearing and jointly noved
for a continuance. The notion was granted, and final hearing was
continued until October 13, 1997.

On June 17, 1997, the PSC filed a Mdtion for Summary Fi nal
Order. Based on the witten argunments, an Order Denying Summary

Final Order was entered on August 12, 1997.
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On Septenber 29, 1997, the Petitioners filed an Unopposed
Motion for Continuance. It was granted, and final hearing was
reschedul ed for January 5-6, 1998.

On Cctober 6, 1997, the Ctizens of the State of Florida,
O fice of Public Counsel, petitioned to intervene. An Oder
Granting Leave to Intervene was entered on Cctober 8, 1997.

The PSC filed a Motion to Request Oficial Recognition on
Decenber 31, 1997.

The parties filed a Joint Prehearing Stipulation on
January 2, 1998.

At final hearing, the PSC's Motion to Request O ficial
Recognition was granted w thout objection. The Petitioners
called two wtnesses and had Petitioners' Exhibits 1 through 42
admtted in evidence. The PSC called two w tnesses and had
Respondent's Exhibits 1 through 9 admtted in evidence. The
| nt ervenor cross-exam ned the w tnesses, but called none of its
own, and had Intervenor Exhibit 1 admtted in evidence.

After presentation of the evidence, the Petitioners ordered
the preparation of a transcript of the final hearing and
requested 30 days fromthe filing of the transcript for filing
proposed final orders. The request was granted w t hout
objection. The transcript was filed on January 21, 1998.

FI NDI NGS OF FACT

The Petitioners

1. Aoha Uilities, Inc. (Aloha) is a privately-owed



utility conpany providing water and wastewater services to its
custonmers. Al oha provides potable water, wastewater treatnent and
di sposal services to approxi mately 12,000 custoners in Pasco
County, Florida.

2. Aloha operates two separate water systens and two
separate wastewater systens. Al oha's four systens are separated
geographically, and are separately treated for various regul atory
pur poses by the Florida Public Service Comm ssion (PSC).

3. Aohais a nenber of the Florida Waterworks Associ ati on,
Inc. (FWA). The FWA is a voluntary trade associ ati on whose nenbers
are regul ated water and wastewater utility conpanies. The FWAis
the Florida Chapter of the National Association of Water Conpanies.
The FWA's nenbers are privatel y-owned water and wastewater utility
conpani es, |ike A oha, subject to environnental and econom c
regul ation by the Florida Public Service Conm ssion and other state
and federal governnental agencies. The overall mssion of the FWA
is to act on behalf of its nenbers in regulatory matters including
policies, procedures, rules or proposed rules. The FWA has been
actively involved in rul emaking and rul e chal l enges on nmatters
involving the PSC in the past.

4. A substantial nunber of the FWA's nenbers are subject to
PSC audits, including Aloha. The FWA's Board directed by unani nous

vote that the FWA join Aloha in filing the petition in this case.



PSC Fi nanci al Audits

5. The Florida Public Service Comm ssion (PSC) has
jurisdiction over the rates and revenues that PSC regul at ed
utilities can collect fromtheir custoners. Revenues and rates
charged and col l ected nust be fair, reasonable, conpensatory and
not unfairly discrimnatory. One inportant role of the PSCis to
set revenues needed to operate the utility, including a fair rate
of return.

6. The PSC sets revenues in one of two situations. One is a
"file-and-suspend” rate case initiated by a utility to raise its
rates. The other situation can arise when the PSCinitiates an
earni ngs investigation and decides that a utility's revenues are
t oo hi gh.

7. In order to assist the PSC in determning whether a
utility's rates are fair, the PSC s staff perforns financial
audits. (Qher kinds of audits are perforned for other purposes,
as well.)

8. Sonetines, the PSC requests that its staff conduct an
audit; sonmetinmes, the PSC s staff decides on its own that an audit
is appropriate; sonetinmes, the staff's decision to audit is
i nfluenced by expressions of interest by the PSC or its nenbers.

Burden I nposed on Wility by a PSC Financial Audit

9. PSCfinancial audits require that utilities present
financial information using the Uniform System of Accounts

devel oped by the National Association of Regulatory Wility



Comm ssioners (NARUC). Oiginal docunmentation supporting the
account s--includi ng cancel ed checks, invoices, contracts, cash
recei pt journals, and tax returns--also woul d have to be nade
available to the PSC s auditors.

10. In addition to nmaking the required financial information
available to the PSC s auditors, a PSC audit often requires that
the utility create schedul es, calcul ations and reconciliations not
kept in the normal course of a utility's business in order to

establish that the test year is representative.

11. Awutility can incur substantial costs in responding to a
financial audit by PSC staff. Wile not required by the PSC, it is
typical for utility accountants with regul atory experience to be
present at the PSC audit of their utility clients. Lawers and
engi neers sonetinmes are also paid for services related to a PSC
audi t .

Burden of the Al oha Audit

12. By letter dated March 5, 1997, the PSC i nforned Al oha
that it would "conpile and audit [Al oha's] rate base, capital
structure and net operating for the test year ended Decenber 31,
1996 in accordance with Comm ssion audit procedures.™

13. As of March 5, 1997, Aloha's 1996 financial books had not
been cl osed, and Al oha's 1996 Annual Report had not been prepared.
It is unusual for the PSCto initiate an overearnings audit before

review ng the Annual Report for the test year to be reviewed.



Aloha informally requested that the audit be delayed until after
the closing of Aloha's financial books for 1996 and the filing of
the Aloha's 1996 Annual Report. The PSC granted the request.

14. Since Al oha had not been audited in 19 years, the audit
letter would require that A oha present 19 years of financial
information using the NARUC Uni form System of Accounts and nake the
original supporting docunmentation available to the PSC s auditors.

15. To conply with the audit letter, A oha also would be
required to spend a substantial anount of tinme preparing and
provi ding support for a great nmany profornma adjustnments which woul d
be necessary to attenpt to nake the 1996 test year representative.
Al oha was involved in a conplex reuse case in 1996. This reuse
case was one of the first such cases filed in the State of Florida.
During 1996, Al oha had nore than $500,000 in interimrates in
escrow which it could not use. Because of the escrowed funds,

Al oha's cash flow for 1996 was very tight, and normal operating and
mai nt enance expenses were held to a mninum |In 1996, A oha had
hi gh capital costs related to the reuse system and it had nore
than $4 mllion of construction work in progress, relating
primarily to the reuse facility construction and to the relocation
of water and wastewater |ines necessitated by order of the
Departnent of Transportation.

16. Each of Aloha's four systens has its own rate base.
Several of these systens have their own authorized rates of return.

The exi stence of four separate systens conplicates the proposed



Al oha audit, and increases the cost to be incurred by Al oha for
this audit.

17. The proposed audit of Al oha would involve a m ni num of
two or three PSC auditors being present on site at Aloha's offices

for a period of six to eight weeks or |onger.

18. The total estimated direct cost to Al oha of the proposed
audit is $132,580. These estimated costs are relatively high,
owing in part to the characteristics of the Aloha audit. 1In
particular, the engineering and | egal fees appear to be unusually
hi gh.

Recovery of Costs of a PSC Financial Audit

19. Wilities generally can recover the costs of an audit.
If the audit results in a determnation that the utility is over-
earning, these costs are taken into consideration, as appropriate,
when the utilities newrates are established in a separate PSC
proceeding for this purpose. (The Petitioners characterize the
results of such a proceeding as "indirect costs" of an audit.) |If
the audit results in a determnation that the utility's rates are
reasonable, or that the utility is under-earning, the utility can
initiate a limted proceeding to recover the costs of the audit.
For various reasons, a utility may choose not to initiate such a
proceeding. Likewise, if the audit results in a determnation that
the utility is under-earning, the utility may initiate a rate case

to establish higher, reasonable rates, but the utility may or may



not choose to do so.

PSC Audit Manual and DAFA SOP' s

20. The PSC has an Audit Manual to guide its auditors in
conducting financial audits of regul ated conpanies. The Audit
Manual has been in existence since at |east 1983. The August 1996
version was introduced into evidence in this case. The Audit
Manual contains the "Comm ssion audit procedures” referred to in
the audit letters sent out by the PSCto informutilities that an
audit will be conduct ed.

21. The audit procedures in the Audit Manual set out a format
for PSC financial audit reports. They also cover audit topics,

i ncluding: conpliance wth the NARUC Uniform System of Accounts;
rate base; utility plant; accumul ated depreci ati on expense;
contributions in aid of construction (ClAC); CAC and anortization;
wor ki ng capital (formula nethod and bal ance sheet nethod); revenue
and expense; capital structure and cost; related party
transactions; review of tax returns; review of profornma
adjustnents; review of officers' conpensation. Not all of these
audit topics are applicable to each audit; their applicability
depends on the requirenents of the audit, which vary fromaudit to
audi t .

22. By its own terns, the Audit Manual "supplenents the
[D vision of Auditing and Financial Analysis] DAFA Standard
Qperating Procedures Manual (SOP)." Staff is expected to follow

themor "be prepared to justify deviations.”" The Petitioners did



not put the DAFA SOP Manual in evidence, but the PSC did.
(Respondent's Exhibit 9)

23. Neither the Audit Manual nor the DAFA SOP Manual has been
adopted as a rule by the PSC, appears in the Florida Admnistrative
Code, or has been incorporated by reference as a rule by the PSC in
the Florida Adm nistrative Code.

24. The PSC has not officially notified utilities that the
Audi t Manual and DAFA SCP Manual exist and has not notified
utilities when changes have been nade. It is not clear fromthe
evi dence whether utilities comonly know of their existence. The
docunents are not confidential, and the PSC would willingly furnish
copies to any utilities that ask for them

25. PSC auditors are expected to reference the Audit Manual
and the DAFA SCP Manual and to use themin guiding their decisions
in the field. These Manuals instruct the auditors in howto
conduct an audit for the PSC and how to produce an audit report in
the formdesired by the PSC. As such, they do not inplenent,
interpret, or prescribe Iaw or policy or describe the procedure
or practice requirenents of the PSC. Rather, they are the
equi val ent of a conpendiumof "[i]nternal managenent nenoranda
whi ch do not affect either the private interests of any person or
any plan or procedure inportant to the public and which have no
application outside the agency issuing the nmenorandum”

The Decision to Audit
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26. The Audit Manual specifically incorporates Chapter 1630
of the PSC CGeneric Standard Operating Procedure ("SOP') regarding
the process for requesting the initiation of an audit. This SOP is
part of the Comm ssion's 1600 Series Standard Qperating Procedures,
whi ch have not been adopted as rul es.

27. Under Ceneric SOP 1630, the D vision of Water and
Wast ewat er conpl etes and sends to the Division of Auditing and
Fi nanci al Analysis a formknown as an Audit Service Request
("ASR'). Wien an ASR is issued, an audit will occur in nost cases.

28. Although not presented by the Petitioners, the PSC put
in evidence its Division of Water and WAastewater SOP's rel ating
to auditing utilities. (Respondent's Exhibit 1) SOP No. 2101, on
Fi | e-and- Suspend Rate Case Procedures, woul d suggest that sone
kind of audit is done in response to all utility filings for rate
i ncreases; nonethel ess, the evidence indicates that it is
soneti mes deci ded, for various reasons, that no audit is
necessary. SOP No. 2102, on Overearnings Procedures, suggests
that audits foll ow overearnings investigations and states sinply
that a formal investigations are initiated when overearnings are
"clearly evident," while informal investigations are initiated
when overearnings are not "clearly evident," but only
"suspected."” Again, the evidence indicates that it is sonetines
deci ded, for various reasons, that no audit is necessary for an

overearni ngs investigation.
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29. A review of the evidence reveals that neither the Audit
Manual , the SOP's, nor the ASR address the manner in which it
shoul d be decided whether to initiate an audit. Rather, they
describe the internal procedures within the PSC for initiating an
audit once the decision to audit has been made. As such, they do
not inplenent, interpret, or prescribe law or policy or describe
the procedure or practice requirenents of the PSC. Rather, they
are the equivalent of "[i]nternal managenent nenoranda which do
not affect either the private interests of any person or any plan
or procedure inportant to the public and which have no
application outside the agency issuing the nmenorandum”

30. The decision whether to initiate an audit is made on a
case-by-case basis which does not lend itself to statenents of
general applicability. The PSC usually perforns an audit in
"file-and-suspend" rate cases, but not always. Likew se, the PSC
usually perforns an audit in earnings investigations, but not
al ways. The decision to initiate an audit depends on the facts
of the particular case and the application of professional
judgnent to those facts. The PSC has made no statenents of
general applicability on the subject; nor should it or could it
do so.

31. Usually, the decision whether to initiate an
overearnings audit is nmade after review of a utility's annual
report, but not always. |In the case of Aloha, the decision to

audit the 1996 test year was nmade before Aloha filed its 1996
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annual report. The decision to audit Al oha was nmade for several
reasons: (1) a separate, unaudited PSC reuse docket involving
Al oha was pending; (2) the PSC received sworn testinony in a
quality of service investigation docket that was consoli dated
with the reuse docket asserting that Al oha was overearning
(together with conflicting testinony that Al oha was not
overearning), and the PSC expressed interest in the issue; (3)
the PSC s staff was aware that Al oha was involved in

approxi mately $280, 000 of related-party transactions that created
numer ous possibilities for Al oha to subsidize operations of the
related parties; and (4) Aloha (and, in particular, its rate
base) had not been audited in 19 years.

32. The decision to audit includes the decision what to
audit. As with the decision to audit, the decision what to audit
depends on the facts of the particular case and the application
of professional judgnent to those facts. As such, this decision
al so nust be nade on a case-by-case basis, which does not |end
itself to statenents of general applicability. The PSC has nmade
no statenents of general applicability on the subject; nor should
it or could it do so.

Noti ce of Audit

33. Wien it decides to audit a utility, the PSC sends a
letter notifying the utility of the inpending audit. The letters
are basic formletters which are adapted to show the nane of the

utility and the type of audit.
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34. The PSC expects utilities to conply with requests to
initiate an audit. |If a utility does not conply with an audit
request, it can be subject to fine or face other admnistrative
actions. Conpliance with PSC audit requests is nandatory.

35. The formof the letter notifying utilities of an
i npendi ng audit does not inplenent, interpret, or prescribe | aw
or policy or describe the procedure or practice requirenents of
the PSC. Rather, it nerely gives a utility notice of the PSC s
decision to conduct an audit.

Material ity Standards

36. A review of the evidence reveals that neither the Audit
Manual , the SOP nor the ASR includes any statenent of general
applicability that inplenents, interprets, or prescribes |aw or
policy on the subject of quantitative materiality standards. The
Petitioners contend that there should be rules establishing
quantitative materiality standards so that the costs of unnecessary
audits can be avoided. But the evidence is that, while materiality
is considered in PSC financial audits, quantitative standards of
materiality are not applied. The evidence is that materiality is a
question of judgment determ ned on a case-by-case basis in the
context of the particular audit bei ng conduct ed.

37. A statenment of general applicability that inplenents,
interprets, or prescribes |law or policy on the subject of
guantitative materiality standards would not be appropriate.

After first explaining the related concepts of materiality and

14



rel evance, the Financial Accounting Standards Board st ates:
Magni tude by itself, wthout regard to the
nature of the itemand the circunstances in
whi ch the judgnment has to be nmade, wi Il not
generally be a sufficient basis for a
materiality judgnent. The Board' s present
position is that no general standards of
materiality can be fornulated to take into
account all of the considerations that enter
into an experienced human judgnent.

Quantitative materiality standards for PSC audits, as suggested

by the Petitioners, would not be appropriate.

38. It also is not clear that quantitative materiality
standards woul d avoid the costs of an audit. It would seemthat
an audit of sone kind would have to be conducted in order to
determ ne the magnitude of an audit finding before it could be
determ ned whether the finding is material, even using a
gquantitative standard.

Audit Exit Conference Procedures

39. The PSC Audit Manual sets out procedures for audit exit
conferences that afford utilities an opportunity for input into the
audit process. (Policy 2200, Audit Planning, p. 2202) However,

t hese procedures are not pronul gated as rul es.

40. Until recently, as part of the audit exit conference,
utilities were given an opportunity to review and di scuss
prelimnary draft audit findings and exceptions. |In the current
version of the Audit Manual, this is not permtted, and no
opportunity for input is afforded until after the audit report is

prepared. (1d.)
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41. The current version of the PSC Audit Manual provides
that, after the audit report is prepared, the audited utility wll
"have a 10-15 day tinme period to respond with cooments." (1d.) The
PSC deci des whether to accept the audit report after considering

the utility's response.

42. Unlike the other alleged unpromul gated rules, the audit
exit conference procedures allowng for utility input into the
audit process inplenent, interpret, or prescribe |aw or policy or
describe the procedure or practice requirenents of the PSC. As
such, they affect the private interests of the utilities and are
procedures inportant to the public.

43. It is both feasible and practicable to pronulgate the
audit exit conference procedures as a rule, including the
statenent that the audited utility will "have a 10-15 day tine
period to respond with comments."”

Use Made of Audits

44, It is up to the PSC to decide what to do wth an audit
report and the utility's response. The PSC coul d accept the
audit report or reject it, or it could accept the audit report
wi th nodifications.

45. Next, the PSC decides what do with the report it has
accepted. |If the report was generated in the context of a "file-
and- suspend” rate case, the case proceeds. |If the report was

generated in the context of an earnings investigation, it could
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lead to PSC action to reduce the utility's rates; if so, the
utility's due process rights will be defined in the context of
that proceeding. |In either case, findings will be nmade based on
t he evidence adduced in the new proceeding, not on the basis of
the audit report itself. The subsequent proceedi ng, which woul d
be governed by Florida Adm nistrative Code Rul es Chapter 25-22,
affords the utility a full opportunity to defend against the
audit findings. The defense can include presentation of a case
that the test year adjustnments were incorrect, or that another
test year is nore appropriate. It can also include presentation
of a case that certain audit findings are irrel evant or

i mmaterial .

Questionabl e Pre-Chall enge I nquiry

46. The PSC contends that sanctions should be inposed on
the Petitioners because, as the evidence nakes clear, the
Petitioners challenged the PSC Audit Manual as being an
unpronul gated rule w thout ever having taken any action to obtain
a copy of it and read it.

CONCLUSI ONS OF LAW

Audit Exit Conference Procedures

47. The law is clear that: "Each agency statenent defined
as a rule by s. 120.52 shall be adopted by the rul emaking
procedure provided by this section [120.54, Florida Statutes] as
soon as feasible and practicable.” Section 120.54(1)(a), Florida

Statutes (1997). "Any person substantially affected by an agency
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statenent nay seek an adm nistrative determ nation that the
statenent violates s. 120.541(1)(a)." Section 120.56(2), Florida
Statutes (1997).
48. Section 120.52(15), Florida Statutes (1997), provides
in pertinent part:
(15) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes |law or policy or
descri bes the procedure or practice
requi renents of an agency and includes any
form whi ch i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.
The term does not i ncl ude:
(a) Internal managenent nenoranda whi ch do
not affect either the private interests of
any person or any plan or procedure inportant
to the public and which have no application
out si de the agency issuing the nenorandum
49. The statement in the Audit Manual setting out audit
exit conference procedures and affording utilities an opportunity
to respond to audit findings is a "statenent of general
applicability that . . . describes the procedure . . . of" the
PSC. This procedure is not contained in existing statute or
rule. As such, it is a rule under Section 120.52(15), Florida
Statutes (1997).
50. The PSC argues that none of the statenments in the PSC
Audit Manual, the SOP's or the ASR have to be promul gated as
rul es because no utility is substantially affected by any audit,
in that agency action affecting the utility's substanti al

interests is not taken until subsequent PSC proceedi ngs take
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pl ace under Florida Adm nistrative Code Rul es Chapter 25-22. But
nothing in Section 120.52(15) supports this argunment. To the
contrary, under Section 120.52(15), any "agency statenment of
general applicability that . . . describes the procedure or
practice requirenents of an agency" is a rule, whether or not the
statenment affects substantial interests. (On the other hand, the
effect on the Petitioners' interests is pertinent to the standing
i ssue under Section 120.56(2), Florida Statutes (1997). See
Conclusion 71, infra.)

51. As found, it is both feasible and practicable to
pronmul gate a rule setting out audit exit conference procedures,
including the statenent affording utilities an opportunity to
respond to an audit report. See Section 120.54(1)(a), Florida
Statutes (1997).

O her Statenents in PSC Audit Manual, SOP's and ASR

52. It is concluded that the other statenents in the PSC
Audit Manual, SOP's and the ASR are not rules under the Section
120. 52(15) definition.

53. The ASR is nothing nore than a formused internally to
notify the DAFA that audit services are being requested.

54. The formletter notifying utilities of an inpendi ng audit
does not inplenent, interpret, or prescribe |law or policy or
describe the procedure or practice requirenents of the PSC.
Rather, it nerely gives a utility notice of the PSC s decision to

conduct an audit.
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55. Statenents in the Audit Manual and SOP's relating to
the decision to initiate an audit make it clear that those
deci sions are made on a case-by-case basis. The PSC has nmade no
statenents of general applicability on the subject; nor should it
or could it do so. The decision to initiate an audit depends on
the facts of the particular case and the application of
prof essi onal judgnent to those facts. For that reason, the PSC s
decision to audit Aloha for the 1996 test year before Al oha filed
its 1996 annual report (like other simlar audit decisions) was
not a departure fromprocedure, as the Petitioners assert;

rather, there is no rule for deciding whether and when to

initiate an audit.

56. The other statenents in the Audit Manual and SOP' s al so
neither inplement, interpret, or prescribe |law or policy, nor
describe the "procedure or practice requirenents” of the PSC,
since they only apply internally to the manner in which the PSC
staff conducts audits.

57. As to the latter part of the statutory definition, to
the extent that sonme statenents in the Audit Manual m ght inpose
requirenents on utilities or solicit information fromthem those
requi renents are "specifically required by statute or by an
existing rule." See also Section 120.74(1)(d), Florida Statutes
(1997) (requiring agencies to "[d]el ete rules redundant of
statutes").

58. Section 367.121(2), Florida Statutes (1997), already

20



aut horizes the PSC to, "during all reasonable hours, enter upon
any prem ses occupied by any utility and set up and use thereon
any necessary apparatus and appliance for the purpose of making
i nvestigations, inspections, exam nations, and tests and
exerci sing any power conferred by this chapter.” This is
statutory authorization to conduct an audit. "Such utility shal
have the right to be notified of and be represented at the making
of such investigations, inspections, exam nations, and tests."
Id. No other statutory rights are conferred upon the utility
wWth respect to the conduct of an audit. Section 367.121(1)(c),
Florida Statutes (1997), already authorizes the PSC to "require
such regular or energency reports froma utility, including, but
not limted to, financial reports, as the comm ssion deens
necessary . . .." Section 367.156(1), Florida Statutes (1997),
al ready gives the PSC "reasonable access to all utility records
and records of affiliated conpanies, including its parent conpany
Contrary to the argunents of the Petitioners, Section
367.156(1) is not limted to records reflecting transactions
anong the utility and affiliated conpani es (although those
records clearly also are covered by the statute.) Florida
Adm ni strative Code Rule 25-30.110(2) already requires utilities
to maintain all information requested in any of the statenents
under challenge. Florida Admnistrative Code Rul e 25-30.115
already requires utilities to maintain their accounts and records

in conformty with the 1966 NARUC Uni f orm Systens of Accounts.
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Fl orida Adm nistrative Code Rul e 25-30.145, which also is under
chal | enge, already defines "the reasonable access to utility and
affiliate records provided for in 8§ 367.156(1) for the purposes
of managenment and financial audits.” Section (1)(b) of the rule
provi des:

Reasonabl e access neans that conpany
responses to audit requests for access to
records shall be fully provided wthin the
time frane established by the auditor. In
establishing a due date, the auditor shal
consider the location of the records, the
volunme of information requested, the nunber
of pendi ng requests, the anount of

i ndependent anal ysis required, and reasonable
time for the utility to reviewits response
for possible clains of confidentiality or
privil ege.

59. In reaching these conclusions, the decision in Dept. of

Revenue vs. Vanjaria Enterprises, 675 So. 2d 252 (Fla. 5th DCA

1996), nust be addressed. In Vanjaria, the Departnent of Revenue
(DOR) assessed taxes, and the taxpayer brought a proceeding to
chal | enge the assessnment in circuit court. The trial court nade
a "finding that DOR s procedure for assessing taxes on multiple-
use properties, as set forth in the Training Manual, was an
unpronul gated rule.” 1d. at 254. On appeal, the DOR contended
"that the audit nethod contained in the Training Manual is not an
unpronul gated rule, in that it nerely represents a direct
application of the statute.” 1d. at 255. The Fifth District
Court of Appeal disagreed. The court hel d:

A review of the effect of the tax assessnent

procedure in the instant case reveal s that
the procedure is arule in that it is a
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"statenment of general applicability that

i npl ements, interprets, or prescribes |aw or
policy." 8§ 120.52(16), Fla. Stat.
Furthernore, the tax assessnent procedure
creates DOR' s entitlenent to taxes while
adversely affecting property owners. The
Trai ni ng Manual was created to be used as the
sole guide for auditors in their assessnent
of multiple-use properties. 1In determning
exenpt versus nonexenpt uses of nultiple-use
properties, DOR s auditors strictly conply
with the procedure set forth in the Training
Manual for all audits perforned. WMoreover,
DOR auditors are not afforded any discretion
to take action outside the scope of the

Tr ai ni ng Manual .

Id. To the contrary, the PSC Audit Manual and SOP's are nerely
guides to auditors in the effective conduct of audits and
preparation of audit reports. The Audit Manual and SOP's do not
contain statenents of general applicability; to the contrary,
they permt the PSC s auditors to exercise professional judgnent.
In addition, and nore inportantly, the Audit Manual and SOP' s do
not in thenselves inplenent, interpret, or prescribe | aw or
policy; they only serve to guide the auditors. |If law or policy
is to be inplenented, interpreted, or prescribed, this would

occur in subsequent PSC proceedi ngs governed by Florida

Adm ni strative Code Rul es Chapter 25-22.

60. In these respects, the statenents in the Audit Manual
and SOP's are nmore akin to the statenents held not to be rules in

Dept. of H ghway Safety and Mdtor Vehicles vs. Schluter, et al.

23 Fla. L. Wekly D192 (Fla. 1st DCA Dec. 31, 1997). In that

case, six policies were challenged as being unpronul gated rul es.
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Three of the policies were applicable only "in certain
circunstances.”" The Schluter court held those three policies
were not rul es:

We agree with appellant that the first three
of the six policies do not constitute rules.
They cannot be consi dered statenents of
general applicability because the record
establishes that each was to apply only under
"certain circunstances.” Consequently, as in
Departnent of H ghway Safety & Mt or Vehicles
v. Florida Police Benevolent Ass'n, 400 So.2d
1302 (Fla. 1st DCA 1981), these statenents
shoul d be considered effective nerely as
guidelines, in that their application was
subject to the discretion of the enpl oyee's
supervisor. The Departnent's first three
decl arations cannot be said to have been
"intended by their own effect to create
rights, or to require conpliance, or
otherwi se to have the direct and consi stent
effect of law " MDonald v. Departnent of
Banking & Fin., 346 So.2d 569, 581 (Fla. 1st
DCA 1977) (enphasis added). W therefore
reverse the ALJ's determ nation that they
constituted rul es under section 120.52(15).

Except for statenents that sinply reiterate statutory or rule
requi renents (such as the nmai ntenance of records or production of
records for inspection during an audit), rather than being rules,
the statenments are nore like internal nmanagenent nenoranda under
Section 120.52(15)(a). Statements sinply reiterating statutory
or rule requirenents also are not rules under Sections 120.52(15)
and 120.74(1)(d), Florida Statutes (1997).

Noti ce of Audit

61. The letters the PSC sends to utilities to notify them
of inpending audits do not inplenent, interpret, or prescribe |aw

or policy; nor do they describe the "procedure or practice
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requi renents" of the PSC. Rather, they nerely give utilities
notice of the PSC s decision to conduct an audit. To the extent
that they are forns that inpose requirenents on utilities or
solicit information fromthem those requirenents are
"specifically required by statute or by an existing rule."” See
Concl usi ons 57-58, supra. They are not rules under Section
120.52(15), Florida Statutes (1997).

Rul es of Ot her Agencies

62. The Petitioners cite the rules of other agencies
setting out audit standards as supporting the conclusion not only
that rulemaking in the area is feasible and practicabl e under
Section 120.54(1)(a), Florida Statutes (1997), but also that the
statenments in the PSC Audit Manual, SOP's, and ASR form shoul d be
promul gated as rules. But, as to the latter, the nere
promul gati on of statenments by other agencies does not make the
statenents rul es under the Section 120.52(15) definition. In
addition, all of the rules of the other agencies were pronul gated
to inpose audit responsibility on regulated entities, not to
govern the agency's own internal audit functions.

Validity of Rule 25-30.145

63. Florida Adm nistrative Code Rul e 25-30. 145 provi des:

(1) This rule addresses the reasonable
access to utility and affiliate records
provided for in 8 367.156(1) for the purposes
of managenent and financial audits.

(a) The audit scope, audit program and
obj ectives, and audit requests are not
constrai ned by rel evancy standards narrower
t han those provided by § 367.156(1).
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(b) Reasonabl e access neans that conpany
responses to audit requests for access to
records shall be fully provided wthin the
time frane established by the auditor. In
establishing a due date, the auditor shal
consider the location of the records, the
volunme of information requested, the nunber
of pendi ng requests, the anount of
i ndependent anal ysis required, and reasonable
time for the utility to review its response
for possible clains of confidentiality or
privil ege.

(c) In those instances where the utility
di sagrees with the auditor's assessnent of a
reasonabl e response tinme to the request, the
utility shall first attenpt to discuss the
di sagreenent with the auditor and reach an
acceptabl e revised date. |f agreenent cannot
be reached, the utility shall discuss the
i ssue wth successive |evels of supervisors
at the Comm ssion until an agreenent is
reached. |If necessary, a final decision
shall be made by the Prehearing O ficer. |If
the audit is related to an undocketed case,

t he Chairman shall nmake the decision

(d) The utility and its affiliates shal
have the opportunity to safeguard their
records by copying themor | ogging them out,
provi ded, however, that safeguard neasures
shal |l not be used to prevent reasonable
access by Conmm ssion auditors to utility or
affiliate records.

(e) Reasonable access to records includes
reasonabl e access to personnel to obtain
testinonial evidence in response to inquiries
or through interviews.

(f) Nothing in this rule shall preclude
Comm ssion auditors from maki ng copi es or
taking notes. In the event these notes relate
to docunents for which the conpany has
asserted confidential status, such notes
shal | al so be given confidential status.

(g Form PSC/AFA 6 (2/95), entitled "Audit
Docunment and Record Request/Notice of Intent”
is incorporated by reference into this rule.
This formis used by auditors when requests
are formalized. This formdocunents audit
requests, the due dates for responses, and
all Notices of Intent to Seek Confidenti al
Cl assi fication.
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64. The Petitioners contend that Rule 25-30.145 is invalid
because Section (1)(a) of the rule provides: "The audit scope,
audit program and objectives, and audit requests are not
constrai ned by rel evancy standards narrower than those provided
by § 367.156(1)." It is not at all clear why this should make
the rule invalid. Section (1)(a) of the rule actually does
not hi ng nore than reference Section 367.156(1). This does not
make the rule invalid. 1In addition, Rule 25-30.145(1)(a)

essentially codifies part of the decision in Southern Bell vs.

Deason, 632 So. 2d 1377, 1388-1389 (Fla. 1994)(rul es of discovery
do not Iimt PSC access to docunents during audits conducted as

part of the PSC s exercise of its regulatory function).

65. The Petitioners also contend that Rule 25-30.145 is
invalid because it does not include standards to govern the PSC s
decision making in the initiation, conduct or use of financial
audits. But, as found, rulemaking is not appropriate to the
initiation or conduct of audits, and the use of audits is
determ ned i n subsequent proceedi ngs governed by Florida
Adm ni strative Code Rul es Chapter 25-22.

66. The Petitioners also contend that Rule 25-30.145(b) is
invalid because it enlarges, nodifies, and contravenes the | aw
inpl enented by the rule. See Section 120.52(8)(c), Florida
Statutes (1997). Specifically, the Petitioners contend that the

rule enl arges the scope of audits authorized by statute in that
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it requires the preparation of schedul es, cal cul ati ons, and
reconciliations not kept in the ordinary course of a utility's
business. But that rule itself only requires that utilities
provi de "access to records”; it does not require the utilities to
prepare schedul es, cal culations, or reconciliations not kept in
the ordinary course of a utility's business.

67. Even if Rule 25-30.145 did require the preparation of
schedul es, cal culations, and reconciliations not kept in the
ordinary course of a utility's business, the rule inplenents
Section 350.117(1), Florida Statutes (1997), which provides:

The comm ssion may require such regular or

energency reports, including, but not limted

to, financial reports, as the conm ssion

deens necessary to fulfill its obligations

under the | aw.
A rule authorizing the PSCto require the preparation of
schedul es, cal culations, and reconcilitations in connection with
a financial audit would not enlarge, nodify, or contravene
Section 350.117.

68. The Petitioners contend that subsection (2) of Section
350. 117 pl aces due process limtations on the authority conferred
by subsection (1). But, by its ternms, subsection (2) only
applies to "managenent and operation audits,” not financi al
audits. Besides, subsection (2) only requires that, if the PSC
considers the results of managenment and operation audits in

establishing rates, "the conpany shall not be deni ed due process

as a result of the use of any such managenent or operation
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audit."” The conpany's due process rights are protected in the
subsequent proceedi ng, governed by Florida Adm nistrative Code
Rul es Chapter 25-22, in which rates would be established.
69. In addition, it is noted that Florida Adm nistrative

Code Rul e 25-30.110(2) already requires:

Each utility shall furnish to the Conm ssion

at such tinme and in such forns as the

Comm ssion may require, the results of any

required tests and summari es of any required
records.

This rul e has not been chal |l enged.

70. The Petitioners also contend that the PSC s Rul e 25-
30. 145 and the alleged rules regarding the PSC s auditing
practices and procedures are invalid because they do not include
gquantitative materiality standards. |In support of this
contention, they cite Section 120.52(8)(g), Florida Statutes
(1997)(a rule is invalid if it "inposes regulatory costs on the
regul ated person . . . which could be reduced by the adoption of
| ess costly alternatives that substantially acconplish the
statutory objective"). But, as found, quantitative materiality
st andards woul d not be appropriate for PSC audits. It also is
not clear that such standards would avoid the costs of an audit.
Finally, Section 120.52(8)(g) only is a ground for invalidating a
rul e under certain circunstances that are not present in this
case. See Section 120.541(1)(c), Florida Statutes (1997).

St andi ng
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71. The PSC and the Public Counsel argue that the
Petitioners have no standi ng because they are not substantially
affected by the agency statenents being challenged. Their points
are well-taken as to the statenents that are not rules but rather
are essentially internal managenment nenoranda. As for the
statenents regarding Audit Exit Conferences, they argue instead
that the Petitioners' interests are not inplicated until
subsequent PSC proceedi ngs take place under Florida
Adm ni strative Code Rul es Chapter 25-22 and that the costs of an
audit can be recovered in those or other subsequent PSC
proceedi ngs (such as limted proceedings to recover the direct
costs of an audit that does not establish overearnings.) But,
notwi t hst andi ng those argunents, it is concluded that an audited
utility is substantially affected by PSC statenents regarding
Audit Exit Conferences.

Attorney Fees

72. Section 120.595(4)(a), Florida Statutes (1997),
provi des:

Upon entry of a final order that all or part
of an agency statenment violates s.
120.54(1)(a), the adm nistrative | aw judge
shal | award reasonabl e costs and reasonabl e
attorney's fees to the petitioner, unless the
agency denonstrates that the statenent is
requi red by the Federal CGovernnent to

i npl ement or retain a del egated or approved
programor to neet a condition to receipt of
federal funds.
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Since the PSC did not nake the |atter showing with respect to the
audit exit conference statenents in its Audit Mnual, the
Petitioners are entitled to reasonable costs and reasonabl e
attorney's fees. However, the reasonable costs and reasonabl e
attorney's fees for challenging just the audit exit conference
statenents in the Audit Manual may well not be the sane as (but,
rather, significantly |less than) the reasonable costs and
reasonabl e attorney's fees for unsuccessfully challenging the
validity of other statenments and Rul e 25-30. 145.

73. Reasonabl e expenses, including a reasonable attorney's
fee, also are avail able under Section 120.569(2)(c), Florida
Statutes (1997), which provides:

Al'l pleadings, notions, or other papers filed
in the proceeding nmust be signed by the
party, the party's attorney, or the party's
qualified representative. The signature
constitutes a certificate that the person has
read the pleading, notion, or other paper and
t hat, based upon reasonable inquiry, it is
not interposed for any inproper purposes,
such as to harass or to cause unnecessary

del ay, or for frivol ous purpose or needl ess
increase in the cost of litigation. If a

pl eadi ng, notion, or other paper is signed in
viol ation of these requirenents, the
presiding officer shall inpose upon the
person who signed it, the represented party,
or both, an appropriate sanction, which my

i nclude an order to pay the other party or
parties the amount of reasonabl e expenses

i ncurred because of the filing of the

pl eadi ng, notion, or other paper, including a
reasonabl e attorney's fee.

The evidence in this case is that the Petitioners challenged the

PSC Audit Manual as being an unpromnul gated rul e w thout ever
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havi ng taken any action to obtain a copy of it and read it. This
may not have been a reasonable inquiry. But the evidence did not
prove that the challenge was filed for an inproper purpose, or
for frivolous purpose or needless increase in the cost of
litigation. (Inconsistent and weak positions are not necessarily
i nproper or frivolous.) Absent such proof, no sanction may be

i nposed under Section 120.569(2)(c). See Final Order, E S. vs.

Dept. of Health, etc., DOAH Case No. 89-6262F, entered July 10,

1990 ("in addition to denonstrating that the Departnent did not
conduct a reasonable inquiry, Petitioner nust show that the
Departnment's claimof abuse was both factually and legally

w thout merit" under Section 120.57(1)(b)5, as it then was

wor ded) (at Concl usi on 70).

DI SPOSI TI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Amended Petition is granted to the extent that the audit
exit conference procedures set out in Policy 2200, Audit
Pl anni ng, on page 2202 of the PSC Audit Manual are held to be
i nval id unpronul gated rul es under Section 120.54(1)(a), Florida
Statutes (1997), but otherw se the Anmended Petition is denied.
Jurisdiction is reserved for purposes of determ ning the
Petitioners' reasonable costs and reasonable attorney's fees
under Section 120.595(4)(a), Florida Statutes (1997), for

chal l enging just the audit exit conference procedure statenents
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in the PSC Audit Mnual .
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DONE AND ORDERED this 9th day of March, 1998, in

Tal | ahassee, Leon County, Florida.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 9th day of March, 1998.

COPI ES FURNI SHED

Steven T. Mndlin, Esquire
Brian L. Doster, Esquire
ROSE, SUNDSTROM & BENTLEY
2548 Bl airstone Pines Drive
Tal | ahassee, Florida 32301

Ri chard C. Bell ak

Associ ate General Counse

Publ i c Services Conm ssion

2540 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-0850

St ephen C. Burgess

Deputy Public Counse

c/o the Florida Legislature

111 West Madi son Street

812 C aude Pepper Buil di ng

Tal | ahassee, Florida 32399-1400

Carroll Webb, Executive Director
Admi ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW




A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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